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“TRUST ESTATES AS BUSINESS 
COMPANIES” 
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“The subject * * * is of such great 
and immediate importance in view of the 
agitation against corporations, that every 
business company and every business man 
ought to look into it carefully at once— 
Moopy’s MAGAZINE. 
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An Elaborate Treatment of a Method of Business Organization, 
Which it is Submitted, Will be Found Superior to Incorporations, 
Under Existing Conditions, for all Kinds of Legitimate Business, Will- 
ing to Pursue a Policy of Honesty and Good Faith. 

Many of the greatest corporations of our large cities have already been re- 


organized on the new basis and many more are interested. Lawyers should be fully 
informed on this new and important development of the law. 





CAREFUL CONVINCING COMPREHENSIVE 





A Treatise of 400 Pages, Bound in Law Buckram, Containing a Careful 
Discussion of Extensive Authority, Together with Complete Exhibits of 
Agreements and Declarations of Trust Establishing Companies for Various 


Purposes. 





Price, prepaid, $5.00 





Central Law Journal Company 
420 Market Street St. Louis, Mo. 














AE ISIS ELL EPRI SE RE ENE PTET BEE 


i 


oe tot 2 


wk 


o 4 
a 








CENTRAL LAW JOURNAL. 














GROUNDS ano RUDIMENTS oF LAW 


By W. T. HUGHES. 


The Zr: DESK Cyc-Digest 


A KEY AND A GUIDE. 








An epitome of all the great federal cases. A compact substitute for the great works, 

Is supplementary to all standard works. such as Broom, Smith’s L. C., White 

Gives you the benefit of your own and Tudor, Bispham, Bishop, Mechem’s 
library. Agency, Story’s Pleading. 


What the North Star is to the mariner a knowledge of the immutable principles 
of jurisprudence is to the lawyer floundering in the silt of judicial opinion. These are 
expounded in THE GROUNDS AND RUDIMENTS, illustrated by hundreds of well- 
selected and annotated cases—English, Federal and Best State. 

These principles will guide exactly as the great trees in the grove which has be- 
come crowded and filled by impenetrable undergrowth. 

What Crecy did for history in his “Fifteen Decisive Battles,” selected as the datum 
posts of history, Mr. Hughes has done for Jurisprudence, selecting as datum fests those 
immutable principles by which alone decisions can be tested. ecisions not illumined by 
these principles must like chaff be swept away. 








The best | ay, 
, * ° y experience is that the lead- 
The lawyer's bible. ing and controlling cases on any 
“An apt ald to research.” and most | proposition, as well as the maxims 


| 
| 

and principles applicable thereto, 
| “Furnishes the simplest rules to the | may in joann Mm. more tae in 
| attainment of justice.” compact | your work than in any other book 
| “A Mbrary in itself.” MAXIM pects | of books to which I have had 
| “A great work for the beginner, as “The books should be in_ the 
well as for the advanced jurist.” , hands of every student, who will 
| LEADING find them worth more than their 


“I test decisions by them.” weight in gold.” 


“Most valuable work I know.” CASE and Wm, H. Holly, Chicago. 

“ ” “A work of marvelous condensa- 

earer. sane CODE | tion, invaluable alike to both stu- 
| “Most valuable epitome of great dent and lawyer.” 


principles and index thereto.” 





Chicago legal News. 


Work 


The text In Volume I is supported by a Text-Index of topics, maxims and eases 
in the following three volumes, arranged in cyclopedic form for independent use as well. 
Here is found a key to the treasures of well-selected books, old and late, Starting from 
either the topic, the maxim or the case, the principles are led to and the entire subject 
elucidated, with supporting cases, English, Federn] and best State, For brief illustration: 
The leading elements of Contruct—Agssent, Consideration and Legality—may be traced 
either from the title Contracts, or from their separate alphabetical places. 


Assent (or Mutuality) will lead to Non haec in fadera veni, and numerous cases, Boston 
Ice Co., ete. 





Consideration will lead to Ex nudo pacto non oritur actio (nude pact) and to lengthy dis- 
cussions and groups of cases, Lampleigh, Bartholomew, etc. 


Illegality will lead to im pari delicto potior est conditio defendentis, and illustrative cases, 
as Holman v. Johnson, Trist v. Child, etc. 


STUDENTS: You Must Be EXAMIND 
“Acquainted with general principles,” The GROUNDS AND RUDIMENTS 
“Familiarized with leading cases,” for these essentials in legal 
“Taught the familiar maxims,” education. 


(American Bar Asso., 1879; Ill. Law Review, June, 1909.) 


Hughes’ GROUNDS AND RUDIMENTS OF LAW, 4 Vols 
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THE SEVENTH AMENDMENT AS AN OB- 
STACLE TO REFORM OF JUDICIAL 
PROCEDURE. 


In 75 Cent. L. J. 330, there appeared a 
contributed article by the editor of this 
journal under the title; “Limitations on 
Federal Courts in Administering State 
Law.” What was there urged in an effort 
to demonstrate that those courts could not 
supply the same rule of justice, under con- 
stitutional view of their was 
furnished by state courts, seems now to be 
established by indubitable proof. 


powers, as 


Thus we read the holding of five, against 
four, justices in Slocum v. New York L. 
Ins. Co., 33 Sup. Ct. 524, where it was 
ruled that the Pennsylvania method, long 
in vogue in that state and frequently recog- 
nized and applied by distinguished judges 
in Third Circuit Court of Appeals, of ren- 
dering judgment either for plaintiff or de- 
fendant non obstante veredicto, was re- 
pugnant to the Seventh Amendment of the 
Constitution. 

It may, perhaps, seem bootless to suggest 
that, if this Amendment is “not applicable 
to proceedings in the courts of the several 
it is hard to see why it should be 
“controlling in the federal courts,” when 
they are merely substitute forums for suit- 


states,” 


ors, not suits, with particular character- 
istics. If they are unable to give as full, 
as certain or as speedy justice as the courts 
for which they are substituted, or if they 
bear more hardly or less forcibly against or 
in favor of either party, they are defective 
substitutes. If the Amendment makes them 
thus, the Constitutional purpose, which, at 
-he beginning intended a refuge only from 
iocal prejudice, took on a weighty handicap. 

This thought is not ours. It is the ex- 
pressed view of Justices Hughes, Lurton, 
Holmes and Whitney, as we understand 
their dissent. Against it we find no demur 
in the majority opiriion. It merely yields to 





what it says the Seventh Amendment in- 
tends, all consequences to take care of them- 
selves, so far as the courts are concerned. 

Let us see what was done in the Slocum 
case. The Third Circuit Court of Appeals, 
proceeding exactly as its practice had been, 
and as impliedly approved in Fries-Breslin 
Co. v. Bergen, 215 U. S. 699, reversed the 
judgment of the trial court and directed it 
to enter judgment for defendant notwith- 
standing the verdict. 

In the Bergen case, Circuit Judge Gray 
explains the Pennsylvania practice and its 
recognition, as follows: ‘“This Pennsylvania 
practice act has been referred to and has 
iot infrequently been brought to the atten- 
tion of this court in cases where the grant- 
ing or refusal of judgments non obstante 
veredicto have been the subjects of review. 
he act enlarges the scope of the common 
‘aw motion for judgment for plaintiff, not- 
vithstanding the verdict for defendant, by 
dermitting it to be made by either plaintiff 
or defendant when the verdict is against 
sither. It is, in general, a more convenient 
method, so far as defendant is concerned, 
of reaching practically the same result as 
was sought by a motion for a compulsory 
non-suit, or for peremptory instructions at 
the close of the evidence, or by a motion 
in arrest of judgment, made by defendant 
after the verdict, or by the practice preva- 
lent in the Pennsylvania courts, of directing 
a verdict for the plaintiff and reserving the 
question whether there is any evidence en- 
titling the plaintiff to recover. We think, 
under the conformity provisions of § 914 
of the Revised Statutes, the circuit court 
was required to recognize the practice au- 
thorized by the said Pennsylvania act of 
1g05, there being nothing 
therein with the organization of the federal 
courts or their settled rules of procedure.” 
The supreme court denied a writ of certi- 
orari on a petition, claiming among other 
errors, that the circuit court had no power 
to enter judgment for defendant notwith- 
etanding the verdict. 


incongruous 


As Justice Hughes points out in the dis- 
senting opinion in the Slocum case, that 








388 


‘CENTRAL LAW JOURNAL. 





No, 22 








the Supreme Court finds “there were no 
facts whatever upon which the jury would 
be warranted in finding a verdict” for plain- 
tiff, and that “defendant was entitled to a 
direction of a verdict in its favor-as it re- 
quested,” but says that when a verdict has 
been rendered, because of the trial court’s 
error, the only thing to do is to award a 
new trial, Why? 

We quote what Justice Hughes says in 
stating the majority view. “It is said, how- 
ever, that a new trial affords opportunity to 
a plaintiff to better his case by presenting 
evidence which may not have been available 
heretofore. But we are not dealing with 
an application for a new trial upon the 
ground of newly discovered evidence, or 
with the principies controlling an applica- 
tion of that sort. We are concerned with 
the question whether a party has a constitu- 
tional right to another trial simply because 
the trial court erred in its determination of 
a question of law which was decisive of the 
case made. Had the trial court done what 
this court says it should have done, it would 
have directed a verdict for defendant.” 

There is reason for giving a party some 
opportunity for standing finally where he 
would have stood had the trial judge done 
what he should have done, that is to say, if 
as in this case he had any newly discovered 
evidence material, he should still have op- 
portunity to present it after the judge’s er- 
ror has been corrected. But we are not in- 
terested now in this phase of the matter. 
The Supreme Court says there is nothing 
in the Seventh Amendment which prevents 
a directed verdict or setting aside a verdict 
without evidence to support it, but the 
Amendment does prevent entering judg- 
ment for a defendant notwithstanding the 
verdict. The verdict is worthless because 
it has no support in fact, but it is goo 
enough, though it is the direct product of 
error, to raise a question of fact. Casuists 
might pride themselves in the discovery of 
such a refinement, but wherein a practical 
constitution zealous for the right of jury 
trial might be disposed to its recognition is 
not so apparent. 





But this excessive refinement, which 
makes a verdict exist after it has been set 
aside and denies to a suitor what he would 
have been entitled to but for that verdict’s 
wrongful existence, but the more demon- 
strates or tends to demonstrate, that there 
is little to expect in the way of accordant 
procedure between state and federal courts. 
Few would deny the superiority of Pennsyl- 
vania practice over that which is bound 
nand and foot by the Seventh Amendment 
as that is by the Slocum decisions con- 
strued. trial to a conclu- 
sion either by affirmance, or by direc- 
tion of the judgment that should have 


One brings a 


been rendered. The other takes away 
what amounts to a vested right and puts 
every question in the lists again and 


this through no fault of the party who is 
the victim of judicial error. For a model 
in judicial literature showing this Justice 
Hughes’ dissenting opinion is to be com- 
mended. 

What is the consequence 
remedy ? 


and what the 
The same claim gf right under 
the same source of law not only variantly 
may be decided under independent inter- 
pretation among courts, but. even if deci- 
sion may be consistent, the one forum may 
be substantially more or less efficient than 
the other. Why let both have jurisdiction 
over the same character of controversies, 
or controversies arising out of the same 
source of law? They are not similar courts 
and should not be expected to do similar 
things. There is only the myth of local or 
sectional prejudice for this and it is time 
we outgrew the fear of it. 








NOTES OF IMPORTANT DECISIONS 


MASTER AND SERVANT—EMPLOYES IN- 
JURED IN EMPLOYER’S ELEVATOR.—The 
facts in Putnam v. Pacific Monthly Co. 130 Pac. 
985, decided by Oregon Supreme Court show 
that an employe of defendant worked on the 
fourth floor of its establishment. An elevator 
was used both to transport employes and the 
general public to and from different floors. 
She lost her life in said elevator, which she 
took on her way to her work, through the 
carelessness of the operator of the elevator. 
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Her administratrix had judgment and this 
was reversed with directicn to enter judgment 
of nonsuit. 


The Oregon Court proceeded upon two 
theories, one that she was not a passenger, but 
an employe and the other that the operator 
of the elevator was a fellow servant. As to 
the first point the court concedes, for the sake 
of argument, that defendant was a common 
carrier in the operation of the elevator and 
then deduces the conclusion, as drawn in 
some railroad cases, that the use of the ele- 
vator was a mere convenience by the employe 
in immediate connection with her employ- 
ment, and such use did not create the relation 
of passenger and carrier. 

We doubt the soundness'of this refinement, 
because we doubt that the elevator should be 
regarded as a convenience for the employee 
quoad her employment. In that it is purely a 
convenience of the employer, so he may run 
his business more expeditiously and with less 
tiresome effect on his employes. Unless they 
have task work they might prefer to use the 
stairways. The business being therefore bene- 
fited, instead of the employes, when the em- 
ploye uses it to benefit himself he uses it like 
any other person of the general public. This 
would support a recovery by some of the rail- 
road cases but not by others. But there may 
be a possible distinction against the unfavor- 
able cases, in that the transportation of em- 
ployes to the scene of their work was the 
only way to get there, while in the case con- 
sidered it was not. The employe had the stair- 
way, but was invited to use the elevator as 
One of the general public, and as such she 
used it. After she began her work her duty 
to her employer might reasonably have re- 
quired that she should use it instead of the 
stairway. 

And as to the fellow servant relation, even if 
our reasoning be not accepted, it is to be said 
that the only test the Oregon Court uses is 
that the relation exists between all employes 
to serve the same master in and about the 
same general business. This view forecloses 
all consideration about departments of work, 
ete. But, even though this be true, it assumes 
that all in this relation stand the same to the 
general public. The elevator operator sus- 
tained a double relation, one to his co-workers 
in the same business and another to the public 
as the employe of a common carrier. The lat- 
ter relation dominated the former; it was his 
chief or principal status. His fellow servant 
does not take the risk of his negligence when 
he is acting in the superior relation, and in 





this he would be presumed to be acting if there 
was at the time a passenger, besides the em- 
ploye, on the elevator when the negligence oc- 
curred. 








NEWS ITEMS FROM LEGAL WORLD OF 
CONTINENTAL EUROPE. 





The German “Grundbuch” is supposed to 
run like clockwork, but even it has not been 
able to provide for all contingencies. On Janu- 
ary 3, 1911, a request was made at the proper 
“Grundbuchamt” for the entry of a mortgage 
from A. to B. for M. 50,000. The judge found 
a mistake in the form, refused the entry, and 
gave the parties two weeks in which to have 
the mistake corrected. On January 11, 1911, 
the request was renewed, and formalia now 
being in order, the request was complied with, 
and the entry made on that day. 

The Grundbuchamt (the judge) has the of- 
ficial duty of keeping his Grundbuch in order, 
and the law prescribes various cases in which 
he, proprio motu, must step in and correct 
errors which have crept in. 

Some time after the entry referred to had 
been made, the judge learned officially that B. 
(the mortgagee) had died on January 10, 1911, 
or on the day before the entry was made. The 
mortgage could have no effect exeept from the 
date of the entry, and no entry can be legally 
entered in favor of a dead man. 

Was this a case where the judge could and 
should step in ex officio, and make the neces- 
sary correction? 

The “Grundbuchordnung,” sec. 54, par. 1, 
says in effect, that when the Grundbuchamt, 
through misinterpretation of the law, has made 
an entry, the effect of which would be to im- 
pair the absolute correctness of the Grund- 
buch, the judge must ex officio enter a “Wider- 
spruch” or contradictory statement, nullifying 
the original entry, or its effect. Some have 
thought that the present case might be squeez- 
ed in under this law, but this has not been 
generally accepted. The paragraph is intend- 
ed to cover such cases where an entry of that 
character is proper, but where it was not in 
such shape as to be entered then, or in the 
exact form. Par. 2 of the same section refers 
to such entries which the law absolutely ex- 
cludes, and says that the judge must officially 
“Loschen” (extinguish) them; but mortgages 
do not belong to this class. 

The final consensus of opinion seems to be, 
that the judge cannot act proprio modu, but 
must give notice to A. and the representatives 
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of B., to commence such proceedings as will 
rectify the mistake in the Grundbuch. 


The present German Grundbuch system has 
now been in operation for thirteen. years. 
Whatever its good points may be, and undoubt- 
edly it has many, there seems to be a general 
agreement, that it has developed an almost 
perfect ignorance among the general public 
about what is required for the transfer and 
preservation of rights in real estate. This is 
probably but a natural result. ,The excessive 
Officialism which rules the system, making the 
validity of the transactions depend, not upon 
the acts of the parties, but on those of Officials, 
their certificates, and their entries in certain 
books in certain forms, would be likely to 
deaden any interest, that the parties concern- 
ed otherwise naturally would have in under- 
standing what was being done, and why. 





In a number of seaports, a custom has 
grown up, consisting of this: If two or more 
importers of things general (wheat, cotton, 
coal, sugar, etc.) do not wish to purchase 
enough to make a shipload, they club together 
and let one of them do the chartering, etc., 
and have the bill of lading made out in his 
name. He then gives to the others so-called 
“Konossement-Teilscheins.” The question has 
arisen: Does the property in the goods pro 
tanto pass by the delivery of such a “Teil- 
schein” (Part-Evidence, on the same ground, 
upon which debenture bonds are called “Par- 
tial-Obligationen”)? Some years ago, the Ober- 
landesgericht Hamburg (1905, Vol. 10, p. 409) 
answered this question in the affirmative, but 
the decision has never been accepted as good 
law, and the controversy is revived from time 
to time. It would seem rather indisputable, 
both according to the Law Merchant and to the 
various German Codes, that the skipper can 
not be forced to deliver up the cargo, or any 
part thereof, except upon the presentation 
(eventually surrender) of the original bill of 
lading. 





A German city laid out a “Rodelbahn” for 
the purpose of promoting health and sound 
sports among its citizens, especially its youth. 
When completed, it was opened to the public, 
and at the same time a number of signs were 
placed in conspicuous places, warning the peo- 
ple intending to use the “Rodelbahn” that such 
use would be at their own risk. A person using 
the course met with an accident, and was 
killed against some trees which had been left 
standing in a certain place. His heir sued 
the City for damages. The Reichsgericht held 


“ity therefor. 





the city liable, because it had not called in 
experts ‘when it laid out the course, but had 
been taking the advice of its ordinary park 
Officials only. The course had been construct- 
ed in a negligent manner, and no warning 
signs could relieve the city from responsibil- 
(Urt. VI. 253/12, Nov. 14, 1912), 


The broker’s commission seems to make 
trouble everywhere. The German Civil Code, 
sec. 652, says that the broker’s commission is 
not earned until the contract for the sale or 
loan, etc., has actually been entered into. Con- 
sequently, it is up to the brokers to devise 
schemes whereby this strict rule can be cir- 
cumvented. It appears that under German 
law a certain special virtue is given to offers 
acknowledged before a notary, and a broker 
sued for commission, because he had procured 
such an offer. The Kammergericht, Berlin, 
(Entsch. 14, U. 2974/12, Sept. 19, 1912, threw 
him out, however. Even if the parties, as was 
averred, had been of the opinion that such an 
offer, notarialiter attested, was as binding as 
an agreement of sale, unless refused at the 
time of presentation, this did not change the 
fact that there was but an offer of sale and 
no agreement. This decision appears to be 
of doubtful soundness. 





The International Union of Criminalists will 
meet at Copenhagen, August 27-31, next, un- 
der the presidency of the Danish Minister of 
Justice, Bulow. Among the topics for discus- 
sion will be the following: (1) The law must 
provide specific means of protection against 
such criminals, who have proven themselves 
menaces to society, through their recidivism, 
their general manner of life, or through in- 
herited or other peculiar characteristics. In 
this connection, the law must define the facts 
which shall be taken as proof of such recidi- 
vism, general conduct of life, or inherited or 
other peculiar characteristics. This thesis 
will be discussed by professors Nabokoff, Gar- 
raud and Cornateane. (2) Reform of the in- 
struction in law, and of the instruction of such 
officers, to whom the decision of questions as 
to what is a menace to society is entrusted. 
This question will be introduced by Professor 
Dr. Heimberger. 





The German “Kriminalstatstik” for 1911 has 
been published. It appears that during the 
year a total of 552,556 persons were sentenced 
for some infraction of the law. Of this num- 
ber, 50.838 or 9.20% were classed as youths. 

In 1901 the total number of persons sen- 
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The increase, therefore, 
has been 55,246, or 11.1%. During the same 
years, the population has increased 15%. The 
number of youths sentenced in 1901 was 49,675 
or 9.99%; there is then a decrease of about 
80% in the proportion of youths to the total. 

During the last decade, a number of special 
laws have taken effect which make acts, here- 
tofore exempt, subject to punishment, practi- 
cally all in connection with the modern social 
legislation. The sentences for crimes proper 
have decreased in number in proportion, both 
to the total number of sentences, and to the 
population. As to increases caused by the 
new laws, it may be mentioned as examples 
that in 1911 no less than 2,030 persons were 
sentenced for violation of the law against adul- 


tenced was 497,310. 


teration of wines, as against 694 in 1910, when. 


the law took effect; violators of speed laws 
(automobiles, etc.,) increased in number from 
980 to 1855, bookmakers from 252 to 498, etc., 
etc. On the other hand, sentences for assault 
and battery decreased in number from 117,397 
to 115,089, and for theft from 114,207 to 110,745. 
Some increases were caused by special cir- 
cumstances. On account of a very prevalent 
cattle disease, strict quarantine was declared 
in many districts, and violations thereof be- 
came numerous. There were 777 sentences 
on this account in 1910, but 3,581 in 1911. 
The Balkan War has caused quite an up- 
heaval in both mercantile and banking circles 
in both Austria and Hungary. For this rea- 
son, both countries have by laws granted mora- 
toriums, in accordance with the recommenda- 
tions contained in Article 53 of the interna- 
tional bill proposed by the Hague Conference. 
AXEL TEISEN. 
Philadelphia, Pa. 








ADVERSE POSSESSION. 





Adverse possession of real property has 
always been a subject of considerable legal 
importance. In this country, especially, 
With its immense territory and vast real 
estate interests, it has become a question 
of serious moment and one which has elic- 
ited much legal discussion and judicial de- 
cision, 

It might be well at the outset of our dis- 
cussion to define legally the term “adverse 
possession.” Adverse possession is “the 
possession of land for a certain length of 
time adversely to the title of another and 





under such circumstances as indicate that 
the possession has been commenced and 
continued under an assertion of right on 
the part of the possessor.’? It therefore 
embraces four essential points: (1) the 
possession must be adverse and with an in- 
tent to disseize; (2) the possession must 
be actual or constructive; (3) the posses- 
sion must be open and notorious; and (4) 
the possession must be exclusive and con- 
tinuous for the statutory period.? 


Before taking up each point seriatim, it 
might we well to consider the general sub- 
ject of the statute of limitations, since that 
is the basic principle upon which the doc- 
trine of adverse possession is founded. Ad- 
verse possession connotes, among other 
things, a holding for the statutory period, 
and hence the length of that period is very 
material. The first statute of limitation 
of real actions was that of 3 Edw. 1, Chap- 
ter 39, enacted in the year 1275, which pro- 
vided that the right of possession to be in- 
defeasible must be capable of being shown 
to extend to the time of King Richard, 
which was the year 1189 A. D., making at 
that time, eighty-six years the statutory 
period within which an action for the re- 
covery of the possession of real property 
must be brought. _ In the year 1540, the 
Statute of 32 Henry 8, Chap. 2, was en- 
acted, which shortened the time for bring- 
ing an action for the recovery of posses- 
sion of real property to sixty years. Recog- 
nizing the hardships that these statutes 
work by making it almost impossible to 
show a chain of title for so long a time, in 
the year 1623, the famous statute of 21 
James 1, Chap. 16, was passed, which in 
substance is embodied in the present law 
the country over, regarding limitations on 
real actions. It provided that the action to 
recover the possession of real property 
must be brought within twenty years after 
the cause of action accrued, else the right 
would be barred, 


These early English statutes were held 


(1) Bouvier Law Dictionary, 83. 
(2) 1 Amer. & Eng. Enc. of Law, 789, 2nd Ed. 
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not to extinguish the right of the demand- 
ent, but merely to bar his remedy,® and to 
obviate that, in the year 1833, the Statute 
of 3 and 4 William 4, Chap. 27, was pass- 
ed, which provided “that at the end of the 
time limited the right and title to the land 
should be extinguished.” The fundamental 
reason for the Statute of Limitations is 
well expressed by Gibson, C. J.4 “The 
statute protects the occupant, not for his 
merit, for he has none, but for the de- 
merit of his antagonist in delaying the con- 
test beyond the period assigned for it when 
papers may be lost, facts forgotten or wit- 
nesses dead.” 


(1) Possession Must be Adverse and 
with Intent to Disseize—Of all the requi- 
sites of adverse possession the most im- 
portant one is that of the intent with which 
the land is held. The fact of possession 
per se is only an introductory link in the 
chain of title and will not by itself, how- 
ever so long continued, ripen into an ad- 
verse holding.’ ‘The possession must essen- 
tially be with an intent to claim the title in 
derogation of the right of the true owner 
and the “quo animo” must be established as 
well as the fact of possession.* The rea- 
son for this is that the holding may not 
have been originally or subsequently taken 
with an intent to claim the premises as 
owner, but may have been with a perfect 
understanding between the possessor and 
the true owner that the latter should at all 
times be regarded as the owner. ‘Thus, 
where one in possession of lands claimed 
to hold it as his own only until the true 
owner should appear, the court held that 
such possession was not adverse.’ It is a 
common occurrence illustrating the absence 
of the intention to hold adversely when 
through mistake an adjoining landowner 
extends his fence over his own land, mak- 
ing no claim to the land over his line. Such 
holding is not adverse to the true owner.’ 


(3) Buswell Ad. Pos. 313. 

(4) Sailor vs. Hertzogg 2 Pa. St. 182. 
(5) Angel on Limitations, 
(6) 13 Ohio St. 42-47, Lane vs. Kennedy et al. 
(7) Smeberg v. Cunningham 96 Mich. 378. 
(8) Brown v. Cockrell 33 Ala. 15. 


orn 
old. 





But if, on the other hand, the other essen- 
tials of adverse possession being present, 
by mistake an adjoining landowner extends 
his fence over his own lines and claims up 
to the fence, and exercises rights of own- 
ership up to it, he is held to hold adverse- 
ly to the true owner.® 


In the words of an Ohio court :” “The 
very essence of adverse possession is that 
the occupant claims the right, not under, 
but in opposition to the title to which the 
possession is alleged to be adverse.” Thus, 
in that case when the one in possession of 
the real estate agreed, for a consideration, 
with the owner that suit to recover pos- 
session should not be brought during the 
life of either, the court held that such an 
agreement stopped the running of the stat- 
ute. While one holding adversely may, by 
his conduct as above, estop himself from 
pleading the Statute of Limitations, still 
the question of what conduct must be shown 
in order to toll the statute, is a somewhat 
unsettled question. Thus it has been held 
and expresses the better rule that a mere 
offer by one in possession to buy the land 
or a parole acknowledgment that the title 
is in another, or that the one in possession 
does not own the land, will not stop the 
running of the Statute of Limitations.™ 
Some writing or actual acknowledgment, 
such as paying rent, would seem to be nec- 
esary, or in general, such acts or conduct 
as would show that the claimant intends to 
attorn to the holder of the title or yield 
possession. 


When one contracts for the purchase of 
land and enters upon it and to all intents 
is the owner, he cannot be said to hold ad- 
versely to the vendor so long as the pur- 
chase money is not all paid.12 Such a one, 
in the very nature of things, is a quasi ten- 
ant holding possession so far as third per- 
sons are concerned, for the benefit of the 
vendor’s title, but the fact that he holds 
as his own, however, is sufficient to consti- 


(9) Yetzer v. Thoman 17 Ohio St. 130. 


(10) Dietrick v. Noel 42 Ohio St. 18. 
(11) McAllister v. Hartzell 60 Ohio State 69. 
(12) Woods et al v. Dille et al 11, Ohio 455. 
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tute an adverse holding against all third 
parties..* It is often an intricate question 
where land is held in common, and one 
of the tenants enters and continues in 
possession for the statutory period, wheth- 
er his holding can be said to be adverse to 
that of his co-tenants. It seems that the 
aw looks with suspicion on such an entry 
and requires very clear and satisfactory 
proof to warrant the finding that such oc- 
cupancy is adverse to the co-tenants. As, 
for instance, it was held that it was not 
sufficient to operate as a disseizin for a co- 
tenant to occupy the premises and appro- 
priate to himself the exclusive rents and 
profits and make slight improvements on 
the land and pay the taxes.* But on the 
other hand, it was formerly the rule that 
if the land was held adversely against one 
tenant in common, by an outsider, even 
if one of the other co-tenants was an in- 
fant, that this holding was adverse to all 
parties.”° 

But this rule has been changed by Stat- 
ute in most states, so that if one of the 
co-tenants is an infant, or wnder a disabil- 
ity, this protects the rest from the running 
of the statute until the disability is re- 
moved.® But this statute has no appli- 
cation in the case of a disability occurring 
subsequent to the commencement of the 
running of the statute, and serves in some 
instances to reduce the statutory period, in- 
stead of working out the manifest intention 
of the Legislature.*’ . 

It is a general principle of law that ad- 
verse possession. can only be acquired 
against one who might have asserted a 
right to enter upon the land. The rule 
is well stated by Warvelle in his work on 
Ejectment, Section 452: “As a general 
rule of uniform observance, no possession 
of land can be deemed adverse to a party 
who has not at the time a right of entry 
and a right of possession. For this rea- 
son a disseizen of a life tenant or the 


(13) Ketchum v. Spurlock 34, West Va. 597. 
(14) Busch v. Huston, 75 Ill. 342. 

(15) Tyler Ad. Poss. 933. 

(16) General Code of Ohio, 11219, 

(17) Tyler Ad. Poss. 929. 





owner of any particular estate, has no ef- 
fect upon rights held in remainder or re- 
version.” Hence an adverse holding 
against one who has an estate for years 
or for life in certain real estate, does not 
defeat the right of a reversioner in the 
land.** To this class of cases there is an 
exception in the case of a trustee and cestui 
que trust, and where the legal title is in 
the trustee, a holding for the statutory pe- 
riod with the other essentials of adverse 
possession being present, is good against 
the trustee as well as the beneficiary,?® and 
this is so even if the cestui que trust be 
under a disability such as infancy.*° 

(2) Possession Must be Actual or Con- 
structive-—The next important essential of 
adverse possession is that the possession 
must be actual or constructive. Thus, 
where one receives a deed of conveyance, 
by the very delivery of the deed itself he 
is considered as being in constructive pos- 
session of the property.*! But, as a general 
rule, where there is no claim of title found- 
ed on a written instrument, or judgment or 
decree, there must be a “pedis possessio” 
an actual occupancy. When one is in pos- 
session of real property and there are cir- 
cumstances sufficient to dispense with the 
necessity of actual occupation, no deed or 
other instrument of title is necessary in 
order to gain title by adverse possession. 
What such circumstances must be in order 
to render them effectual in any case, de- 
pends upon the nature and situation of, the 
land and the uses to which it may actually 
be applied.*? Thus, cultivating the land or 
building a fence or house upon it and pub- 
lic acts of ownership are sufficient to work 
a disseizin, although it can be shown that 
the owner has no knowledge of these acts.?* 
The general rule is well stated to be “that 
actual occupation, cultivation, enclosing are 
unnecessary to constitute adverse posses- 
sion when the land is so situated as not 


(18) Buswell Ad. Pos. 373; Webster v. Rail- 
road Cv. 78 O. S. 87. 

(19) Veazel vy McGurgin 40 O. S. 364 

(20) Ewing v. Shannahan 113 Mo. 188. 

(21) Tiedman Real Property 695. 

(22) Busswell Ad. Pos. 348, 

(23) Angel on Limitations 2nd Ed. 416-423. 
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to admit of any improvement or occupa- 
tion, and continued claim, evidenced by 
public acts of ownership is sufficient to 
substantiate a title by adverse possession.’”** 


(3) Possession Must be Open and No- 
torious——Not only must the possession be 
adverse and actual or constructive, but it 
must also be open and notorious. When 
possession is open and notorious, varies in 
different cases. Thus, it has been held that 
the digging of coal in the winter and the 
abandonment for the rest of the year, even 
if continued for the statutory period, would 
not constitute an open and notorious pos- 
session.*> But where one enters upon cer- 
tain land and uses it exclusively for a 
family burying-ground and his family for 
succeeding years are buried there, such use 
constitutes a sufficient, open and notorious 
using in order to come within the statute.*° 
The reason that the law demands with such 
strictness, an open and notorious posses- 
sion is in order that the court may pre- 
sume that the owner knew of the occupancy 
or is estopped by his own latches to deny 
that fact. 

When the possession of the land has not 
been actual and a constructive possession 
is claimed, it is well settled that after show- 
ing a color of title, the next important 
point is, was the entry made in good 
faith?** The question whether there was 
good faith in the person claiming under a 
color of title is one of fact for the jury 
under the circumstances of the case.2S 
When there is a mixed possession under a 
color of title or a possession at the same 
time by more persons than one, each claim- 
ing under a separate colorable title, the 
seizin of the estate is in him who has the 
better title. As when a person enters un- 
der a color of title and the true owner is 
in possession also, the ciaimant notwith- 
standing his color of title can acquire no 
constructive possession,*® 

(24) Ewing v. 

25) Jackson v. 

(26) Mooney v. 


Burnet 11 Yrerers U. S. 41. 
Staetzel 37 Pa. St. 302. 
Cooleridge 30 Ark. 655. 


(27) I Amer. & Eng. Enc. of Law, 2 Ed. 861. 
(28) Foulke v. Bond 41 N. J. Law, 527. 
(29) 


Huncutt v. Peyton 102 U. 8S. 333. 








(4) 
Continuous for the Statutory Period.—It is 
also necessary, in order to constitute adverse 
possession, that the holding be exclusive 
and continuous for the statutory period. 
Thus where a person fished for the stat- 
utory period in a certain pond, where oth- 
ers were accustomed to fish, that fact bars 
his right to the land on the ground that his 
occupancy was not exclusive.*® On the 
question of the continuity of the holding, 
it has been said “that if there is one ele- 
ment more distinctly material than another 
in conferring title it is the existence of a 
continuous adverse possession.”*+ As a 
general rule, it might be stated that any 
entry which would have ousted the true 
owner will break the continuity of the ad- 
verse possession. Thus an entry and occu- 
pation by the true owner regardless of the 
length of time is sufficient to break the 
holding.*? But this entry must be such as 
challenges the right of the occupier and is 
unequivocally an intent to resume posses- 
sion, and this holds good for an entry either 
by a trespasser or by the true owner. Thus, 
where the original owner entered and made 
a survey but did not intend to resume pos- 
session, it was held that this did not stop 
the running of the statute.** Immediately 
upon the expiration of the statutory 
period, the fee vests in the holder and 
no agreement to waive any right has any 
force in law, unless in writing with all the 
solemnities of an instrument for the con- 
veyance of land.** 


Tacking.—It is sometimes important 
where there are successive holders, as to 
whether they can add together the sum of 
the years of their adverse holding, so as to 
acquire the title to the land. The doctrine 
of tacking is in some states entirely repudi- 
ated and a continuous holding of one pet- 
son, or his heirs, for the statutory period is 


(30) Tracy v. Norwich 32 Conn. 382. 

(31) Croft v. Weakland 34 Pa. St. 308. 

(32) Mendel v. Moulton, 26 New Hamp. 41. 

(33) Holhushead -v. Vauman 45 Pa. St. 140. 

(34) School District No. 4 v. Benson 31 
Maine 381. 
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required in order to bar a recovery.** But 
in many states, however, it is well settled 
that the successive holdings.can be tacked 
when there has been a privity of estate and 
the several possessions can be referred to 
the original entry.** Hence it was held 
that a purchaser from an adverse holder 
has a right to tack his own actual posses- 
sion to that of his vendor in order to make 
up the statutory period.** In all cases in 
which the question of tacking is involved, 
the one important question is, does the re- 
quired privity exist? Thus, it was held 
that the title of a trustee in bankruptcy may 
be tacked to that of the purchaser,** and a 
vendee by parole contract from one in pos- 
session may add his vendor’s interest to his 
own.*® There is, however. an obvious dis- 
tinction to be observed between possession 
taken as in cases before considered, by a 
mere intruder, and possession taken under 
a color of title. While color of title is not 
necessary in order to constitute adverse 
possession, yet the effect of possession 
without it is, as we have seen, confined gen- 
erally to the land actually occupied. 


The question as to what is a color of title 
seems not well settled. The weight of au- 
thority holds that it must be an instrument 
in writing,“° while some courts maintain 
that a color of title may arise from an act 
im pais.** It is not necessary that the color 
of title be good in point of law, and hence, 
whether the title is invalid or the writing 
void, is immaterial, if the instrument is 
regular on its face. Thus, where a deed was 
made under a decree of a court of equity 
Without jurisdiction of the person, the deed 
was held to give color of title*? Also a 
deed by a person “non compos mentis” is 
sufficient to give a colorable title** The 
authorities are not all in harmony as to 


(35) $8 Washburn Real Property 147. 

(56) Tyler Ad. Pos. 908. 

(87) McNeely v. Langan 22 Ohio St. 32. 

(88) Cleveland Insurance Co. v. Read, 24 
Howard U. S. 284. 

(39) Cunningham y. Patton 6 Pa. St. 355. 

(40) Cook v. Long 27 Ga. 280. 

(41) Trebout vy. Daniels, 38 Iowa 158. 

(42) Mullen v. Carper 37 W. Va. 215. 

(43) Ellington vy. Ellington 103 N. C. 54. 





what effect a defect apparent on the face 
of the writing may have. Some courts hold 
to the rather harsh doctrine that an instru- 
ment defective on its face can give no color 
of title.t* While other courts lay down the 
rule that unless the defects are such that 
a layman of ordinary intelligence could dis- 
cover, they do not deprive the instrument 
of its power to give a color of title** It 
is well settled, however, that the instru- 
ment must purport to transfer title to cer- 
tain lands specifically set out and must be 
recorded, otherwise no color of title is 
given.*® The effect of an entry with a 
color of title, is well stated by Storey, 
Judge, when he said: “That where a per- 
son enters upon land under a color of title 
by a recorded deed, his entry and posses- 
sion are referred to such title and he is 
deemed to have possession co-extensive 
with the boundaries stated in his deed.’ 

The sharp distinction between the case 
of one entering under a color of title and a 
naked holder is well exemplified in Ohio, 
where in the first case, the court allowed 
the party the entire land, although he had 
occupied but a small portion,** while in the 
second case he was allowed merely what he 
actually held.“® The mere fact, however, 
that one enters without color.of title does 
not absolutely bar him from acquiring title 
to more than he actually occupies. Thus, 
if a person enters without a claim of title 
and afterwards obtains a colorable one, 
from that period his claim to the construc- 
tive possession of the whole land begins to 
run,.®° 


Adverse Possession Distinguished From 
Prescription—In discussing adverse pos- 
session, it is well to clearly distinguish it 
from prescription. The distinction lies in 
the fact that prescription is the hostile, ad- 
verse and open using for the statutory 


(44) LaFranibois vy. Jackson 8 Cowen N. Y. 
589. 

(45) Wilson v. Atkinson 77, Cal. 485. 

(46) Angel on Limitations 412. 

(47) Prescott v. Nevers 3 Mason C, C. 330. 

(48) Clark v. Potter, 32 Ohio St. 49. 

(49) Humphries v. Huffman 33 Ohio State 
395. 

(50) Angel on Limitations 404. 
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period of an incorporeal hereditament, like 
a way, while adverse possession is the 
open, hostile occupation of land for the 
period fixed by law beyond which time no 
one can set up a title adverse to the pre- 
sumed title which the law thus confers.** 
The marked difference then clearly is as to 
the subject of possession, although by stat- 
ute in some states prescription is extended 
to corporeal hereditaments.** 


What Property May be Held Adversely. 
—A very strangé and anomalous rule of 
law presents itself with reference to ad- 
verse possession of public land. It is well 
settled that the statute of limitations does 
not run against the United States nor the 
several States, except where modified by 
statute on the principle that “nullum tem- 
pus occurrit regi.”**® Yet the question as 
to whether title by adverse possession can 
be acquired as against the property of a 
municipal or quasi-municipal corporation is 
not well settled. In Ohio, it has been dis- 
tinctly held in two cases that such a hold- 
ing is good as against a city.** From a 
consideration of the more modern author- 
ities, the courts seem to be leaning toward 
a distinction between property of a munici- 
pality held for the public use and benefit, 
as distinguished from that held privately, 
and it seems to be the weight of the later 
authorities that the statute of limitations 
will only run as against the property held 
by the city on its private side and not as 
against property held on the public side.™ 

In England, as we have seen, it was not 
until December 31, 1833, when the statute 
of 3 and 4 William, Chapter 27, was pass- 
ed, that adverse possession of real estate 
ripened into a fee, but such a rule was 
always the law in the United States. Wells, 
Judge, thus states the existing law with re- 
gard to that particular: “A legal title is 
equally valid when once acquired whether 


(51) 3 


(52) 


Washburn Real Property, 57. 
Williams on Real Property, 347. 


(53) 1 Amer. & Eng. Ency. of Law, 2nd ed., 
876. 
(54) Evans v. City 5 Ohio State 594; Presb. 


Church v. City, 8 Ohio 298. 
(55) 2 Dillon Municipal Corporations 4 Ed. 
675. 





it be by deseizin or deed. It vests the fee 
simple although the modes of proof when 
educed to establish it may differ. An open, 
notorious and adverse possession for the 
statutory period operates to convey a com- 
plete title as much as any written convey- 
ance and such a title is not only an in- 
terest in the land, but it is one of the 
highest character, the absolute dominion 
over it,’ 


Evidence to Establish Adverse Posses- 
sion—We have now considered every es- 
sential necessary to be present in order to 
establish a title by adverse possession. The 
last consideration, and by no means an un- 
important one, is as to what evidence is ad- 
missible either to prove color of title or to 
substantiate the claim to the holding. It 
seems to be well settled that any instru- 
ment, if regular on its face, is evidence to 
show the extent of the holding and all cir- 
cumstances surrounding the entry and oc- 
cupation are competent to prove the ad- 
verse character of the possession.*’ 


It is sometimes attempted to show the 
fact of the adverse holding by the general 
knowledge or belief among the people in 
the vicinity that the party claiming has held 
as if he were the owner, but the weight of 
the authority seems against the admissibil- 
ity of such evidence. Thus, evidence that 
the iand in dispute was formerly called 
“Barney Crocker,’ was held inadmissible 
for the purpose of showing that the title 
was reputed to be in Barney Crocker, un- 
der whom the claimant sought to establish 
his holding.** It is clear that the question 
of the adverse possession, in each case, is 
one of fact for the jury to determine from 
all the surrounding circumstances. The 
courts have always viewed a claim of ad- 


verse possession with a skeptical eye and 
aiways demanded of the party so alleging, 


clear and positive evidence which is always 
strictly construed against him.*® To such 
an extent has this gone that every presump- 


(56) Withrop School v. Benson 34 Me. 384. 
(57) Murphy v. Doyle 37 Minn. 113. 

(58) Howland v. Crocker 7 Allen Mass. 153. 
(59) Tyler Ad. Pos. 885. 
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tion is in favor of possession being in sub- 
ordination to the title of the true owner. 
For the reason that the courts are loath to 
hold that a man is deprived of his title to 
his real estate, until an adverse holding by 
the claimant is clearly and satisfactorily 
established by convincing evidence. Thus, 
it will be seen that the law of adverse pos- 
session is a Necessary one in our system of 
jurisprudence, and is grounded on a broad, 
public policy and the necessities of the age. 
NicHoLAs J. Hopan, Jr. 
Cincinnati, Ohio. 








WORK AND LABOR—EXPRESS CONTRACI. 





EVANS v. CHEYENNE CEMENT, STONE & 
BRICK CO. 





Supreme Court of Wyoming, March 24, 1913. 





130 Pac. 849. 





Where plaintiff sued for work, labor, and 
materials in the construction of a sidewalk, the 
contract between the parties for the construc- 
tion of the walk did not bar plaintiff’s right to 
recover the contract price; it being regarded as 
the reasonable value of the work, labor, and 
fact that it appeared that there was an express 
materials, 





BEARD, J. This case was brought by the 
defendant in error as plaintiff against the 
plaintiff in error as defendant in justice court 
to recover the amount claimed to be due from 
said defendant to the plaintiff for the con- 
struction of a cement sidewalk. The case 
was tried to a jury in justice court resulting 
in a verdict and judgment in favor of plain- 
tiff and against the defendant for $163.28 and 
costs. The defendant, Evans, appealed the 
case to the district court of Laramie county, 
where the case was tried de novo to the court, 
without a jury, and judgment was again ren- 
dered for the plaintiff and against defendant 
for the sum of $163.28 and costs, and defendant 
brings error. 

The plaintiff, in its petition filed in the 
justice court, after alleging the corporate ca- 
pacity of plaintiff, alleged, in substance, that 
between the 14th and 28th days of Septem- 
ber, 1908, plaintiff, at the request of defend- 
ant, furnished materials and labor, and con- 
structed a cement sidewalk around defend- 


(60) Huntington v. Whaley 29 Conn. 391. 





ant’s property, situated at the southeast cor- 
ner of House and Twenty-Third streets in 
the city of Cheyenne; that she labor and ma- 
terials so furnished and the sidewalk so con- 
structed were of the reasonable value of 
$163.28; that said sum was due and unpaid 
The defendant filed an answer denying each 
and every allegation of the petition; and for a 
second defense alleged, in substance: That 
the plaintiff made and entered into the fol- 
lowing contract or agreement with defendant, 
to wit: “Cheyenne, Wyoming, Sept. 14, 1908. 
Mr. D. P. Evans, Cheyenne, Wyo.—Dear Sir: 
we propose to construct a cement sidewalk 
one hundred eight (108) feet long and five (5) 
teet wide along the west side of your resi- 
dence more fully described as No. 301 E. 23 
Street. 
and put in same according to the city speeffi- 
cations, and guarantee a first class job in 
every respect for the sum of $70.20. -Chey- 
enne Cement,. Stone & Brick Co., by D. E. 
Clark, Treasurer.” That defendant accepted 
the terms of said agreement and plaintiff pro- 
ceeded to lay said walk, but did not do so in 
accordance with the terms of said agreement, 
in that it did not lay said walk on the grade 
established by the city engineer, and failed 
to make the walk of the required thickness, 
and did not properly mix the materials used 
in its construction. That under an oral agree- 
ment between the parties plaintiff constructed 
a walk on another side of said premises on the 
same terms, and alleges the same defects as 
stated above. Plaintiff replied orally, denying 
ie new matter set up in the answer. 


On the trial in the district court the court 
found generally for the plaintiff, and also 
found that plaintiff had substantially complied 
with the conditions of its contract with de- 
fendant; that the walk is of the thickness 
required by the city specifications; that the 
materials used were of the proper kind and 
were properly mixed; that, while part of said 
sidewalk is not on the established sidewalk 
grade of the city, the city engineer and the 
defendant both saw it while it was being con- 
structed and made no objections to its being 
constructed on the grade on which it was 
being constructed; that neither the city nor 
its engineer has condemned the walk or or- 
dered its removal although it has been laid 
for nearly two years; that defendant expressed 
himself satisfied with the walk and willing 
and ready to pay therefor upon the approval 
of the city engineer; that after the construc- 
tion of the 108 feet of the walk the parties 
entered into a new contract for the construc- 


Will furnish all labors and material, 
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tion of the remainder of the walk (on the other 
side of the lot); that the contract did not re- 
quire that the wakk be approved or accepted by 
the city engineer; that defendant accepted said 
walk and has enjoyed the use and benefit of 
the same; that it is of substantial benefit and 
value to the premises; that it is of the rea- 
sonable value of $163,28. 

(1) Beside the contention of counsel for 
plaintiff in error that the findings of the court 
are not sustained by the evidence, it is con- 
tended that the court erred in several par- 
ticulars which we will notice briefly. It is 
urged that the petition does not state a cause 
of action. But we think the objection is not 
well taken. The petition is substantially in 
the form approved in Whittaker’s Code Forms, 
p. 26; Bradbury’s Rules of Pleading, p. 865, 
Form No. 172; and 3 Sutherland’s Code Plead- 
ing, Practice & Forms, § 5185, Form No. 1464. 

(2) It is also contended that, as the peti- 

‘tion claims on a quantum meruit, the plain- 
tiff must recover on his quantum meruit, or 
not at all. That question was passed upon in 
Hecht v. Stanton, 6 Wyo. 84, on page 91, 42 
Pac. 749, 43 Pac. 508, where in the opinion on 
petition for a rehearing, the court said: “As 
we understand the argument on behalf of 
plaintiff in error, the position is taken that 
defendant in error must recover upon his 
quantum meruit or not at all, although the 
evidence may show that he is entitled to re- 
cover under the contract set up by plaintiff 
in error in his defense. We cannot agree to 
this proposition. Neither do the authorities 
cited sustain it. The contract might change 
the amount of recovery, but could not pre- 
clude an inquiry as to whether anything was 
due to defendant in error or not.” In that 
case the cause of action stated in the peti- 
tion was that the plaintiff had at the instance 
and request of defendant made, excavated, and 
constructed an irrigating ditch, and in so do- 
ing had necessarily removed 29,432 cubic yards 
of stone, gravel, and earth, which was rea- 
sonably worth ten cents per cubic yard, or a 
total sum of $2,943, and admitted payment of 
$1,659. Defendant answered denying perform- 
ance of the work as alleged, and as a separate 
defense averred that plaintiff had commenced 
the construction of the ditch, that the work so 
commenced was not done upon any promise to 
pay the reasonable value of the work, but that 
it was done under an express contract in writ- 
ing. The terms of the contract were set out, 
and the failure of plaintiff to construct the 
ditch according to the terms of the contract 
was alleged. In the present case the plaintiff 
alleged that it constructed the walk at the re- 
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quest of defendant, and that the labor ang 
materials were reasonably worth so much— 
the price mentioned in the contract pleaded 
by defendant—and that defendant had failed 
to pay therefor. Defendant denied generally 
those ailegations and averred that the work 
was done under a special contract and that 
the work failed to comply with the contract 
in three particulars, viz.: (1) The materials 
were not properly mixed; (2) the walk was 
not of the required thickness; and (3) that 
it was not on the established grade. The two 
cases are alike in principle, and the same 
rule applies to each. “It is settled law that 
where the contract has been fully performed 
by the plaintiff, and nothing remains to be 
done but the payment of the money by the 
defendant, it is not necessary to set out or 
declare upon the special contract, but the lia- 
bility of the defendant may be enforced un- 
der a count for the reasonable value of the 
services.” E. D. Metcalf Co. v. Gilbert, 19 
Wyo. 331, 340, 116 Pac. 1017, 1020: ‘Where. 
the complaint is upon a quantum meruit, proof 
of a special contract for a given price does 
not necessarily defeat the plaintiff’s recovery, 
but the price fixed by the contract becomes 
the quantum meruit in the case.” 22 Ency. 
P. & P. 1378. In the case at bar the walk had 
been completed, and the defendant was not 
misled by the form of the pleading, and he 
had the opportunity to make, and did make, 
his defense under the contract pleaded by 
him. He failed, in the judgment of the court, 
to sustain his defense, but was not prejudiced 
by the form of plaintiff’s pleading. 

(3) On a number of questions of fact in 
the case the evidence was conflicting; but 
there was sufficient evidence on each of them 
to support the findings; and under the well- 
settled rule, when such is the case, the judg- 
ment will not be reversed on the ground that 
it is not sustained by the evidence. We find 
no prejudicial error in the record, and the 
judgment of the district court is affirmed. 

Affirmed. 

SCOTT, C. J., and POTTER, J., concur. 


Nore.—Suit in Quantum Meruit Where Ex- 
press Contract Has Been Fully Performed.—tt 
seems to be the rule that if an express contract 
is declared upon, there can be no recovery in 1m- 


-plied assumpsit and that this rule has no such 


exception as that the contract has been fully 
performed. But such an exception does seem 
to save an action upon a quantum meruit when 
the proof shows an express or special contract. 
But the consequence of adoption of suit upon 4 
quantum meruit may not be precisely the same_as 
the principal case shows, as held elsewhere. The 
principal case says: “The price fixed by the con- 
tract becomes the quantum meruit in the case. 
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In Indiana it is said: “It is the settled law 
in this state that where an express contract has 
been entered into, and one party has fully per- 
formed the same on his part, so that nothing re- 
mains unexecuted but the other’s obligation to 
pay, the party performing his part of the con- 
tract may, if he choose, sue the other upon the 
implied contract to pay for the benefit he has re- 
ceived. The special contract marks the maxi- 
mum of the measure of damages.” 

In Woodrow v. Havring, 105 Ala. 240, 16 So. 
720, it was said: “Although a party may perform 
services under a special agreement, when the 
contract has been completed on one side, and 
nothing remains to be done but the payment of 
the money, the party may maintain an action un- 
der the common courts and introduce in support 
of the complaint evidence of a special contract 
of employment, as tending to show the character 
of the services rendered, the length of time and 
also the value of the services; but the rule which 
authorizes a recovery on the common counts, 
under such circumstances, does not confine the 
defense as to a failure of consideration in whole 
or in part, or that the services were not worth 
the stipulated price, by reason of unskillfulness 
or negligence in the performance of the services 
and thus defeat or reduce the recovery. The de- 
fendant may also set up a special contract of 
employment, aver a breach, and, if the evidence 
justifies it, defeat the action or recoup the dam- 
ages resulting from a breach, as might have been 
done, if the action had been brought upon the 
special agreement, instead of upon a quantum 
meruit demand.” Here it is implied, when the 
entire excerpt is considered, that the stipulated 
price must be shown by plaintiff and this may be 
reduced only by showing negligence or unskill- 
fulness in performance, whether the special con- 
tract is sued on or not, and the only advantage is 
with plaintiff in not having to show more than 
that work has been done and accepted. If there 
is a special agreement it governs both sides, if 
there is full performance as to everything it 
contains, but the defenses are in no way nar- 
rowed. Plaintiff also has an advantage, if he 
would be unable to show substantial compliance. 

Fairfax M. & M. Co. v. Chambers, 75 Md. 604, 
23 Atl. 1024, shows, that suing on quantum meruit 
is virtually no more than relying on the common 
counts, which may be added to avoid variance. 
Fgwler v. Deakman, 8a IIl. 130. In the Chambers 
case it was said it was not necessary to set out 
even the special contract, but recovery on quan- 
tum meruit is a suit “for compensation for ser- 
vices independent altogether of the special agree- 
ment,” and defendant could show in reduction of 
damages what would be “a fair compensation, if 
any, for same,” their nature and character being 
Proven, in this case plaintiff being an engineer 
and impliedly representing he was skilled. In 
this action it would seem to have been wise for 
plaintiff to resort, as he did, to a suit upon a 
quantum meruit. 

In Moore v. Gaus & Sons Mfg. Co., 113 Mo. 
08, 20 S. W. 975, the action was on quantum 
meruit, and defendant as a defense set up a 
special contract denying its performance in a 
manner satisfactory to defendant and that the 
work was worthless. It was held that the action 
was maintainable and an instruction telling the 
Jury that plaintiff could recover if he complied 
with the contract price, but if he did not in 
every respect fulfill the contract and defendant 





nevertheless used and enjoyed the benefit of plain- 
tiffs labor, he could recover what his services 
were reasonably worth, less whatever damage 
arose from failure to comply with the contract, 
was correct.” Here it is shown very plainly that 
suing upon a quantum meruit may be greatly 
preferred, or at least if the action is upon a 
special contract, the common counts had best be 
added. The court states generally that quantum 
meruit is sustainable where the plaintiff has fully 
performed a contract and nothing remains but 
for defendant to pay the stipulated price there- 
under, but this evidently is not to be taken as 
exclusively, for the instruction above was held 
proper. More properly, perhaps, it should have 
been said that when the work has been com- 
pleted, whether well or ill, and nothing remains 
= to pay what it is worth, quantum meruit will 
ie. 

These cases have been cited and quoted from, 
not so much to show there is any serious differ- 
ence of opinion upon the ruling made, but rather 
to show that quantum meruit is fully as effective 
a way to proceed as by suing upon a special 
contract and it may be the safer course to pursue. 








HUMOR OF THE LAW. 


Judge—Why did you assault this man? 

Organ Grinder—He abusa da monk, your hon. 

Judge—What did he do? 

Organ Grinder—He talka rough to da monk; 
he tella heem he looka like me. 





The late Judge Gary, of Baltimore, who, in 
his younger days, was a member of the State 
legislature, was noted for his quickness at 
repartee. On one occasion he had introduced a 
bill that proved very obnoxious to several mem- 
bers of the opposing faction. After adjourning, 
one of the. discontented came rushing up to him 
in a great state of excitement. 

“Look here, Gary,” he exclaimed, “I’d rather 
blow my brains out than advocate such a meas- 
ure.” 

“My dear sir,” replied Gary, with a twinkle 
in his eye, “you flatter yourself on your marks- 
manship.” 





“Fetch the body,’ ordered the foreman of a 
Texas coroner’s jury. 

The body was laid before them. The jury 
made a careful examination and questioned the 
attending surgeon. 

“Whar was he shot?” 

“Square through the heart.” 

“Dead in the center o’ the heart?” 

“Right in the center.” 

“Who shot him?” 

“Jake Daniels.” 

A dozen witnesses declared that Jake fired 
the shot, and Jake himself admitted it. The 
jury consulted softly for some time. 

“Well, gentlemen of the jury,” said the coro- 
ner, “what’s your verdict?” 

“Waal, Jedge,” answered the foreman, “we've 
come to the conclusion that Jake Daniels is the 
dandiest shot in these parts, and don’t you for- 
git it.” 
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1. Bankruptey—Adjudication.—The 
estate is fixed as of the date of the adjudica- 
tion, and property acquired thereafter is free 
from all claims by the trustee in bankruptcy.— 
Hull v. Palmer, 140 N Y. Supp. 811. 

2.——Conditional Sale-—That a _ conditional 
sale contract was not recorded until within four 
months prior to the bankruptcy of the pur- 
chaser held not to deprive the seller of the right 
to reclaim the property if unpaid for on the 
ground that the contract operated as a prefer- 
ential transfer.—In re Farmers’ Co-operative 
Co. of Barlow, N. D., U. S. D. C., 202 Fed. 1005. 

3. Corporation.—While a bankruptcy ad- 
judication of a corporation remains in force, 
the corporation must be regarded as insolvent 
for all purposes of the bankruptcy administra- 
tion, whatever the value of its assets or the 
amount of its liabilities—In re Witherbee, ¢. C. 
A., 202 Fed. 896. 

4.—Corporation.—Stockholders of a corpora- 
tion, the assets of which were being admin- 
istered in bankruptcy, held not entitled to no- 
tice of a proposed sale of its assets to a re- 
organization committee.—In re Witherbee, C. 
Cc. A., 202 Fed. 896. 

Exemption.—The extent and requisites 
of a homestead exemption are controlled by the 
state law, but the time and manner of claim- 
ing the same are controlled by the bankruptcy 


bankrupt 











act, though the claim is made by the bank- 
rupt’s wife.—In re Burniam, U. S. D. C., 202 
Fed. 762. 

6. -Practice.—Trustees in bankruptcy do not 





represent creditors in prosecuting their claims 








to an allowance in the bankruptcy proceeding 
or to a judgment in other courts, and hence 
where, in a suit against stockholders of bank- 
rupt corporation, the court disallowed the claim 
of a creditor, it was improper for the trustee 
to appeal at the instance of such creditor.— 
Biggs v. Westen, Mo., 154 S. W. 708. 


. & -Practice.—Directors of a bankrupt cor- 
poration, having been ordered to return $822.94 
alleged to have been wrongfully received from 
the bankrupt’s assets, could not set off a claim 
of another corporation controlled by them 
against the trustee.—In re Jamaica Slate Roof- 
ing and Supply Co., U. S. D. C., 202 Fed. 810. 





8. Practice.—An order may not be made 
nune pro tunc in order to bring the filing of a 
claim in bankruptcy, not made within a year 
frem the date of the adjudication, within the 
statutory period—In re Co-operative Knitting 
Mills, U. S. D. C., 202 Fed. 1016. 





9. Remedial.—Bankruptcy Act as amended 
by Act June 25, 1910, is purely remedial and 
may properly be given a retroactive effect and 
applied to contracts of conditional sale made 
prior to its enactment which by the state law 
are void as to certain classes of creditors.—In 
re Farmers’ Co-operative Co., of Barlow, N. 
D., U. S. D. C., 202 Fed. 1008. 

10. Secured Claim.—One holding a secured 
claim against a bankrupt is not bound to file 
formal proof of claim, but may rely on his 








security and enforce it otherwise.—Ward Vv. 
First Nat. Bank, C. C. A., 202 Fed. 609. 
11.——-Self Incrimination.—Bankrupts are not 


relieved from filing any schedules on the ground 
that to do so would tend to incriminate them, 
but are required in good faith to make an effort 
to file a schedule that complied with the act 
up to the point where the court can see that 
further obedience would violate their constitu- 
tional privilege.—In re Podolin, U. S. D. C., 202 
Fed. 1014. 


12. Trustee’s Title-—Under Bankr. Act, § 
70a, the trustee takes title subject to all valid 
claims, liens, and equities, and an_ estoppel 
which might be invoked against the bankrupt 
may be invoked against the trustee.—Palmer V. 
Welch, Mo., 154 S. W. 433. 





13. Banks and Banking—Imputed Knowl- 
edge.—Where individual deposit of president of 
bank was trust fund for paying a loan to the 
president and two other persons, but the bafik 
had no knowledge of the trust, except_the 
president’s knowledge, it was not liable for his 
misappropriation thereof; his knowledge not 
being imputed to it.—Bank of Hartford vy. Mec- 
Donald, Ark., 154 S. W. 512. 

14.——-Overdrafts.—A custom of a bank in 
permitting a depositor to overcheck could be 
discontinued at any time at the bank’s option, 
in the absence of any reliance thereon by @ 
third person.—First Nat. Bank vy. First Nat. 
Bank, Tenn., 154 S. W. 965. 

15. Bastards—Services.—The mother of an 
illegitimate child, being bound to maintain it, is 
entitled to recover from a third person the 
value of his services.—Illinois Cent. R. Co. Vv. 
Sanders, Miss., 61 So. 309. 

16. Bills and Notes—Consideration.—A note 
given by a stockholder individually in settle- 
ment of a debt owing by the corporation on an 


« open account was supported by a sufficient con- 
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sideration.—Gauss-Langenberg Hat Co. y. Alley, 
Tex., 154 S. W. 1062. 


17. Seal.—Either want or failure of con- 
sideration may be shown in defense to an ac- 
tion on a note, though the note be under seal. 
—Toller v. Hewitt, Ga., 77 S. E. 650. 

18. Brokers—Procuring Cause.—If parties 
contract as a result of a broker’s bringing them 
together, he is entitled to his commissions not- 
withstanding the contract differs from the one 
he was authorized to negotiate.—Friedenwald 
v. Welch Mich., 140 N. W. 564. 

19. Ratification.—That a sale effected by a 
broker does not conform to his original author- 
ity does not prevent recovery of a commission, 
if the sale was ratified by his principal or con- 
forms to modified authority.—Duncan v. Turner, 








Mo., 154 S. W. 816. 
20.——Revocation.—Unless a broker’s author- 
ity to sell is coupled with an interest, which 


must be something more than a right to com- 
missions to be earned, it is revocable by the 
owner at any time, leaving the broker only the 
right to recover damages for breach of the 
contract.—Knudson & Richardson y. Laurent, 
Iowa, 140 N. W. 392. 

21. Carriers of Goods—Lien.—The right and 
title of a shipper of goods is subordinate to the 


earrier’s lien for its charges.—Watson & Pitt- 
inger v. Hoboken Planing Mills Co., 140 N. Y. 
Supp. 822. 


22.——Routing Goods.—If a shipper does not 
route his shipment, the carrier may select a 
route, but must exercise the option reasonably, 
and not to the disadvantage of the consignee 
and shipper, unless under circumstances which 
require it—Alabama Great Southern R. Co. v. 
McKenzie, Ga., 77 S. E. 647. 

23. Carriers of Live Stock—Bailees.—W here 
plaintiffs had control of cattle belonging to 
another with authority to ship, they were 
bailees and authorized to recover from the car- 
rier for injury to the cattle by a breach of the 
earrier’s contract of shipment.—Eastern Ry. Co. 
of New Mexico v. Littlefield, Tex., 154 S. W. 543. 

24. Carriers of Passengers—Contributory 
Negligence.—Though a passenger was thrown 


from the platform of a street car, where he 
was riding, while it was, to his knowledge, go- 
ing around a loop, it not appearing it was 
caused by any violent starting up of the car, 
and he being experienced in riding at such 
places, negligence of carrier is not proved.— 
Waddy v. Brooklyn Heights R. Co., 140 N. Y. 


Supp. 824. 

25, Cemetery—Taxation.—The exemption from 
taxation of the property of a cemetery corpora- 
tion rests on the constitutional exemption of 
property devoted to charitable purposes, and 
does not prevent it from limiting the right of 
interment to the remains of white persons.— 
People v. Forest Home Cemetery Co., Ill, 101 
N. E. 219. 

26. Clubs—Disorderly House.—A _ writ of 
ouster is properly awarded against a club os- 
tensibly organized for fraternal and social pur- 
where it has not attempted to pursue 
such objects, but has persisted in conducting a 
gaming and disorderly house.—State ex rel. 
Mason v. Springfield African Social & Improve- 
ment Club, Mo., 154 S. W. 448. 

27. Conspiracey—Accomplice.—A conspiracy is 
complete when there is a positive agreement to 


poses, 








commit a felony, while there can be no guilt as 
an accomplice until the principal has committed 
the offense.—Cooper v. State, Tex., 154 S. W. 
989. 

28. Contracts — Consideration — Whether a 
third person may enforce a contract made for 
his benefit does not depend upon whether he 
furnished the consideration for the agreement, 
though there must be some consideration for 
the promise.—-Gould v Gunn, Iowa, 140 N. W. 
380, 


29. Personal Services.—The rule that diffi- 
eulty or improbability of accomplishing a stipu+ 
lated undertaking will not excuse performance 
does not apply to executory contracts for per- 
sonal services, contracts for the sale of specific 
chattels, and for the use of particular build- 
ings.—Cameron-Hawn Realty Co. v. City of Al- 
bany, N. Y., 101 N. E. 162. 

30. Public Policy.—Agreements to procure 
favors from officials in the discharge of public 
duties by personal solicitation or influence as 
considerations to be addressed to them over 
and above the merits of the action sought, or 
by any secret or devious approaches, are with- 
out the pale of remedial law.—Bush v. Russell, 
Ala., 61 So. 373. 


31. Rescission.—A completed contract cre- 
ates a fixed legal obligation which cannot be 
rescinded without legal cause by one party 
thereto.—People ex rel Graves y. Sohmer, N. 
Y., 101 N. E. 164. } 

32. Restraint of Trade.—Agreements by the 
seller of a business not to engage in business 
in competition with the buyer are valid if rea- 
sonably certain and restricted as to time and 
space.—Weickgenant v. Eccles, Mich., 140 N. W. 
513. 


33. Corporations—Domicile.—A domestic cor- 
poration is deemed to have a legal residence in 
this state, although it may do no business and 
although its officers, agents, and stockholders 
reside outside the state-—McKendrick v. West- 
ern Zine Mining Co., Cal., 130 Pac. 865. 

34. Estoppel.— Boridholder who became 
such with knowledge that common stock was 
issued gratuitously held not entitled to enforce 
his claim by compelling the stockholders to 
pay for such stock.—Biggs v. Westen, Mo., 154 
S. W. 708. 

35. Estoppeil.—A corporation will be held 
liable for money received and-used for its 
benefit, although the money came from a direc- 
tor whose vote as a director was necessary to 
suthorize the loan, and although no evidence 
of indebtedness was executed.—Burns v. Na- 
tional Mining, Tunnel and Land Co., Colo., 130 
Pac. 1037. 

36. Permit to Do Business.—Where a for- 
eign corporation sold goods to a mercantile 
company in the state, the sale being interstate 
commerce, it could sue on a contract after- 
wards made with the mercantile company and 
other of such company’s creditors in the ad- 
justment of its demands against such company, 
thovgh it had not procured a permit to trans- 
act business in this state, as required by Rev. 
Civ. St. 1911, art. 1318.—Jackson Woolen Mills 
v. Moore, Tex., 154 S. W. 642. 
Rescission.—Where plaintiff purchased 
stock in a corporation under the express agree- 
ment that those who had formerly controlled 
it would not be connected with the reorganized 
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company, that condition is material; and a 
breach will warrant a rescission.—Meiners- 
hagen v. Taylor, Mo., 154 S. W. 886. 

38. Courts—Stare Decisis.—The doctrine of 
“stare decisis” is not the equivalent of “res 
judicata,” as it relates, not to facts, but the 
legal principles involved.—In re Peiser’s Will, 
140 N. Y. Supp. 844. 


Delicti.—The 
circumstantial 
E. 257. 
40.—Drunkenness.—Voluntary drunkenness is 
no defense to homicide unless it has resulted in 
defendant’s actual insanity or Was such as to 
render him incapable of entertaining the spe- 
cific intent which form an essential element of 
the crime.—Gilmer vy. State, Ala., 61 So. 377. 
41.——-New Trial.—Accused, having been ac- 
quitted of murder and convicted of manslaugh- 
ter, cannot, on reversal of such conviction, be 
tried for any higher degree of offense than 
manslaughter.—Blackshear vy. State, Tex., 154 S. 
W. 564. 
sault with intent to kill, 


39. Criminal Law—Corpus cor- 
pus delicti may be proved by 


evidence.—People v. See, Ill., 101 N. 


Res Gestae.—In a prosecution for 
testimony of a witness, 


as- 





who reached the place of the shooting about 
three minutes after it occurred, that he found 


no pistol in the pockets of the person shot, was 
competent as part of the res gestae.—Jerrall v. 





State, Ark., 154 S. W. 500. 

43 Res Gestae.—Defendant being charged 
with killing his wife while walking along a 
road with her in company with witnesses, testi- 
mony that, after she fell to the ground, de- 
fendant returned to her, and kicked her, and 
told her to get up, held res gestae.—Davis v. 
State, Tex., 154 S. W. 550. 

44. Criminal Trial—Former Acquittal.—The 
state may show that a former acquittal was 


obtained by collusion.—Price v. State, Miss., 61 
So. 314. 

45. Damages—-Minimizing.—In an action for 
injuries, there being evidence that plaintiff 
could have been benefited by an operation, the 
court properly charged that, if such was the 
fact, he could only recover such a sum as his 
damages would have aggregated if he had had 
the operation performed in proper time.—Ward 
v. Ely-Walker Dry Goods Bldg Co., Mo., 154 
Ss. W, 478 

46. Dedication—Public 
tions for public use are to be considered with 
reference to the purpose for which the dedica- 
tion is made, or the use to which the premises 
may be applied.—Clement v City of Paris, Tex., 
154 S. W. 624. 

47. Deeds—Consideration.—Consideration fur- 
nished by a husband sufficient to sustain a deed 
to himself will support a conveyance to his wife 
at his request as if the conveyance had been 
made to him and by him to his wife.—Read v. 
Gould, Ga., 77 S. E. 642. 

48.——Delivery.—Possession under a record- 
ed deed, valid on its face, is presumptive evi- 
dence of its delivery.—Little v. Little, Colo., 130 
Pac. 1022. 

49. Present Interest.—A deed _ providing 
that it is not to take effect until the grantor’s 
death, but delivered in the grantor’s lifetime, is 
a present grant of a ery interest.—Hathaway 
v. Cook, Iil., 101 N. E. 227. 

50. Repugnancy.—W 10, an 
is granted to a person by proper and sufficient 
words, a clause in a deed which is in restraint 
of alienation is void and will be rejected.— 
Graves v. Wheeler, Ala., 61 So. 341 


Purpose.—aAll dedica- 





estate in fee 























51. Restriction.—A restriction in a deed to 

a city lot that but one “dwelling house’ could 
be built on such lot precluded the bu ng of 
a tenement or flat building containing several 
Langan, Mo., 154 §. 


apartments.—Thompson y. 
’. 808 


52. Divoree—Custody of Children.—In di- 
vorce the jurisdiction of the court over the cus- 
tody of minor children is a continuing one, and 
the court may modify or alter its order as new 
issues or changed circumstances require.—Plum- 
mer v. Plummer, Tex., 154 S. W. 597. 
Desertion.—There can be no willful de- 
sertion where there is consent or acquiescence, 
—Johnson vy. Johnson, Ark., 154 S. W. 503. 

54.-——Former Unchastity.—While a woman’s 
concealment of her prior unchastity is not 
ground for annulment of her marriage or the 
granting of a divorce, yet where a woman of 
30 induced a boy of 19 to marry her, without 





59 
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the knowledge or consent of his parent or 
guardian, representing that she had been di- 


voreed, when in 
procured a 


fact her prior husband 
divorce from her’ for adultery, she 
was guilty of fraud authorizing a divorce.— 
Browning v. Browning, Kan., 130 Pac. 852. 

55. Res Judicata.—A judgment in a divorce 
suit against a wife, who, with her minor child, 
was without the jurisdiction, is no bar to an 
action by her against her former husband for 


had 





















money expended in supporting the child.— 
White v. White, Mo., 154 S. W. 872 

56. —Where one obtained a decree 
of divorce in another state without personal 
service while the matrimonial domi Was in 
New York, the decree was void.—Baylis v. Bay- 
lis, N. Y., 101 N. E. 176. 

57. Easements—Creation of.—An _ easement 
such as an underground way over a railroad 
right of way cannot be created except by deed 


or prescription.—Herndon y. 
Co., N. C., 77 S. E. 683 


58. Estates 


Durham & S. Ry. 





Merger.—The doctrine of mer- 
ger primarily has no application to personal 
property, but only to realty.—Merrell vy. Gar- 
ver, Ind., 101 N. E. 152. 


59. Estoppel—Privies.—A title bv 
can be urged only against those 
estopped by the facts relied on, and does not 
extend to one who is not a privy in blood or 
estate to the ptrsons against whom an estoppel 


estoppel 
who were 





was originally available-—Newton yy. Easter- 
wood, Tex., 154 S. W. 646. 
60. ‘Second Mortgage.—Where a person ac- 


cepts a mortgage which recites that it is subject 
to another mortgage on the same property, he 
is estopped thereby, and may not def or im- 
pair such other mortgage by denving its prior- 
ity or validity at the time he took it to the 
amount of it as recited in his own mortgage.— 
National Hardwood Co. vy. Sherwood, Cal, 130 
Pac. 881. 

61. 
lence or 








arise 


may from si- 
conduct of one who has knowl- 


Silence.—Estoppel 
passive 





edge of the facts, and whose duty it is to speak 
if such silence is misleading, since such silence 
is in effect a “representation.’—Palmer v. 
Welch, Mo., 154 S. W. 433. 

62. Ewvidence—Res Gestae.—Res gestae are 
those circumstances which are the undesigned 





incidents of a particular litigated act—that is, 
stand in immediate causal] relation to the act 
—and so include declarations which are the im- 
mediate accompaniments of the act: immediate- 
ness being tested by closeness cf causal rela- 
tion.—In re Gleason’s Estate, Cal., 130 Pac. 872. 

63. Executors and Administrators—Personal 
Liabilitv.—An executor’s liability for disposing 


of articles required by statute to be set apart 
to the widow was a personal liability, and the 
judgment against him thereon was therefore 
properly enforced by rule.—Franzell’'s Ex’r v. 
Franzell, Ky., 154 S. W. 912 

64. Fraud—Notice of.—Persons who, having 
means of acquiring knowledge of fraud, shut 
their eyes to the incriminating circumstances 


for the purpose of obtaining advantage through 
the fraudulent acts under plea that they had no 





knowledge thereof, ag chargeable with fraud. 
—Veney v. Furth, Mo., 154 S. W. 793. 
65. ~Fraudulent Conveyances —Constructive 


Fraud.—Constructive fraud in the transfer of a 
debtor’s property is in general not alone su 

ficient to sustain an attachment.—St. Louis Clay 
Products Co. v. ChristophéY, Wis., 140 N. W. 351. 
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66.——Garnishment.—In a garnishment pro- 
ceeding against the vendee of land, the ven- 
dor’s creditor cannot ‘attack the conveyance as 
fraudulent.—State Bank of Stratford v. Young, 
Iowa, 140 N. W. 376. 

Highways—Automobile.—An automobile 


is not a dangerous instrumentality, such as 
dynamite, gunpowder, and the like, so as to 
make the owner liable for an injury on a high- 
way on the same basis that the owner of such 


an instrumentality 


would be liable.—Fielder v. 
Davidson, Ga., 77 S. E. 618. 


68. Homicide— Dying Declarations. — Dying 
declarations of deceased are admissible if it 
appears from the surrounding circumstances 
that at the time the declaration was made de- 
ceased was in extremis, believed death to be 
impending, and entertained no hope of life.— 
Gilmer v. State, Ala., 61 So. 377. 


Self-Defense.—To establish self-defense, 
proved that accused believed it was 
necessary to take his assailant’s life in order 
to save his own, or avoid serious bodily harm, 
that a person of ordinary firmness was war- 
ievi and that accused was 


69. 


it must be 








ranted in so believing, 
without fault in bringing on the difficulty.— 
State v. Moody, S. Car., 77 S. E. 713. 

70. Husband and Wife—Abandonment.—A 
judgment for alimony against accused and in 
favor of his wife and children is no defense, 
where after such judgment he abandoned his 


children, leaving them in a dependent condition, 


though he had previously satisfied the judg- 
ment for alimony.—King vy. State, Ga. 77-S. E. 
651. 

71. Community Property.—A government 





homestead patented to a husband is community 





property under the law of Washington.—Buch- 
ser v. Morss, C. C, A., 202 Fed. 854. ° 

72. Joinder.—Where services in nursing, 
caring for, and boarding a person were jointly 
rendered by a husband and wife, they could 
join as plaintiffs in an action for compensation 
therefor.—Lambert v. Hodgdon, Mo., 154 S. W. 
450. 


73. Indemnity—Joint Tortfeasor.—Where a 
carrier was induced to issue fraudulent bills of 
lading for half bales of cotton as full bales, by 


reason of false certificates of a compress com- 
pany, the fact that the carrier’s servant had 
knowledge of the fraud in time to have pre- 
vented its accomplishment, but negligently or 
willfully, failed to disclose the same, did not 
bar the carrier’s right to recover over against 


the compress company for any recovery against 
it on the bills —Wichita Falls Compress Co. v. 


W. L. Moody & Co., Tex., 154 S. W. 1032. 

74. Injunetion—Criminal Law.—An injunction 
should not be used as an ordinary supplement 
to the criminal laws of the state—Daniels v. 


Portland Gold Mining Co, C. C. A., 202 Fed. 637. 
75.——Threatened Trespass.—One who has re- 
peatedly trespassed on land and threatens to 
continue may be enjoined without regard to his 





solvency.—Ayres v. Barnett, Neb., 140 Ww. 
634 

76. Insurance—Comity.—A foreign automo- 
bile insurance corporation authorized in the 


state of its creation to write liability insurance 


is not entitled to write such insurance as a 
matter of comity in the state; it being the pol- 
icy of the state to separate insurance on prop- 
erty from other lines of insurance.—American 


Automobile Ins. Co. v. Palmer, Mich., 140 N. W. 
77.—-Solicitor.—A mere solicitor of insurance 
has no power to contract that an assured un- 
der a contract for a year could cance] the 
same without becoming liable for the higher 
rates provided in the policy for short terms.— 
Aetna Life Ins. Co. v. American Zinc, Lead & 
Smelting Co., Mo., 154 S. W. 827. 

78.——Written Contract.—A policy presump- 
tively merges all prior oral stipulations, sub- 
ject to correction in equity if, by inadvertence 
or mutual mistake, or mistake of one party and 
fraud of the other, it fails to conform to_the 
actual agreement.—International Ferry Com- 
hf v. American Fidelity Co., N. Y., 101 N. E. 
60. 


79. Interest—Unliquidated Damages.—A claim 
for compensation for extra work, which claim 
was neither liquidated nor capable of liquida- 
tion by mere computation until the compensa- 





tion should be fixed by arbitrators, could not 
bear interest prior to the time of the final 
award by the arbitrators.—People ex rel. Cran- 
ford Co. v. Willcox, N. Y.. 101 N. BE 174. 


80. Judgment—Joint Obligors.—The recovery 
of a judgment against one joint obligor is a 
satisfaction of the contract as to all.—Pugh v. 
Olsen, Iowa, 140 N. W. 433. 


81. Res Judicata.—In a second suit between 
the same parties on a different cause of action, 
the former judgment operates as an estoppel as 
to every question actually litigated and de- 
termined, but not as to matters which might 
have. been, but were not, decided.—Grider v. 
Groff, C. C. A., 202 Fed. 685. 

82. Lareeny—Robbery.—Where there is no 
violence or terror resorted to for the purpose 
of inducing the owner to part with his prop- 
erty to save his person, the crime is larceny, 
and not robbery.—Adams v. Commonwealth, 
Ky., 154 S. W. 381. 

83. Libel and Slander—Privilege.—Privilege 
does not attach to a newspaper publication of a 
grand jury’s report, containing libelous matter 
against an officer, until the report has been 
published by the grand jury in open court.— 
Parsons v. Age Herald Pub. Co., Ala., 61 So. 345. 

84. Malicious Proseeution—Probable Cause. 
—Generally under the common law, suit for 
prosecuting an action against plaintiff does not 
lie on the fact per se that such action was un- 
successful or abated; it being necessary that it 
has been prosecuted maliciously and without 
probable cause.—Vesper v. Crane Co., Cal., 130 
Pac. 876. 

85. Master and Servant—Elevator.—In sup- 
plying an elevator for the transportation of 
employees to and from their work, the master 
need only use ordinary care to provide a rea- 
sonably safe place and reasonably safe appli- 
ances for the convenience of the employees in 
connection therewith.—Putnam Vv. Pacific 
Monthly Co., Ore., 130 Pac. 986. 

86 Inspection.—_If a master delegates to 
a servant the duty of inspecting appliances to 
be used bv his fellow-servants, he does not 
thereby relieve himself from liability for the 
negligent performance of such duty.—Alaska 
Pacific S. S, Co. v. Egan, C. C. A., 202 Fed. 867. 

87. Master's Promise.—Where plaintiff was 
injured by a defect in the machine with which 
he was required to work, and his superior had 
promised to repair, but plaintiff was injured a 
short time thereafter before the repairs were 
made, he did not assume the risk as a matter 
of law.—Felcin v. Society of New York Hos- 
pital, 140 N. Y.,. Supp. 772. 

88. Simple Repairs.—The making of sim- 
ple repairs of tools is a delegable duty, being 
part of the servant’s work, though, when made 
independently by the master, it may become the 
master’s act betause he undertook to do it— 
Sanborn vy. Boston & M. R. R., N. H., 86 Atl. 157. 

89.——Warning.—Any negligence of a foreman 
on bridge construction in failing to warn a 
workman against danger of being struck by a 
heavy chain attached to a boom, which, on 
swinging around, struck a workman and knock- 
ed him from the superstructure, is attributable 
to the emplover.—Harris v. McClintic-Marshall 
Const. Co., Mo., 154 S. W. 9. 

90. Mechanics’ Lien—Interest Affected.—A 
mechanic's lien claimant can only bind the in- 
terest of the defendant in the property as it 
existed at the time the lien was filed.—In re 
Long, Del., 86 Atl. 104. 

91. Mines and Minerals—Petroleum and Gas. 
—A reservation of mineral and mining rights in 
a deed does not include petroleum and natural 
gas, in the absence of a clear intent by the 
parties to so include them.—Preston v. South 
Penn Oil Co., Pa., 86 Atl. 203. 

92. Mortgages—Burden of Proof.—It is pre- 
sumed that a mortgage was made upon suf- 
ficient consideration, though the mortgagee was 














the mortgagor’s wife.—Cort v. Benson, Iowa, 
140 N. W. 419. 
93.——Presumption of Payment.—-Fifty years 


after the maturity of a debt secured by a mort- 
gage, it would be presumed, in the absence of 
evidence to the contrary, that the debt was 
paid, and that the instrument was no longer ef- 
fective as a mortgage.—Fulshear v. Deadman, 
Tex., 154 S. W. 616. 
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74. Municipal Corporations—Abutting Own- 
er.—A contractor, in filling in low-lying ground 
for a city, held not an independent contractor, 
so as to be liable for damages to an abutting 
owner.—Kaler y. Puget Sound Bridge & Dredg- 
ing Co., Wash., 130 Pac. 894. 


95. Abutting Owners.—Abutting owners, 
who own the fee in the street, may enjoin en- 
croachments inconsistent with its ordinary use. 
—Bradley vy. Degnon Contracting Co., 140 N. Y 
Supp. 825. 


96. Rule of Highway.—When two persons 
driving upon a public road approach each other, 
each is required by law to keep to the right.— 
Dickerson v. Brittingham, Del., 86 Atl. 106. 


$7. Negligence—Proximate Cause.—No gen- 
eral or authoritative definition has been evolved 
of “proximate cause” but the applicability of 
the announced definition in each case is deter- 
mined by the peculiar facts and circumstances 
s Se eee v. Laubengayer, Mich., 140 N. 
+ DOs 


98. Reas3onable Care.—The rule of “reason- 
able care” necessarily includes two persons, or 
one person and some right or property of an- 
other. It is a rule of relation, since, if there is 
no relation, there is nothing on which the rule 
can operate. —Garland y. Boston & M. R. R., N. 
H., 86 Atl. 

99. Parent and Child—Services.—A right of 
action for loss of services of a minor vests in 
the father; but if not exercised no right of ac- 
tion vests in the mother on the death of the 
father during the child’s minority.—Adams v. 
Louisville & N. R. Co., Ky., 154 S. W. 392. 

100. Partition—Parol Agreement.—It was 
competent for a husband and wife, as owners 
of land as tenants by the entireties, to agree 
to a parol partition, and that the land should 
be sold for partition of the proceeds.—Southern 
Ice & Coal Co. v. Alley, Tenn., 154 S. W. 536. 

101. Partnership — Patent Rights.— Patent 
rights may be held in partnership as other 
property; the partners’ interests therein being 
determined by agreement and the general law 
of partnership.—Freeman y. Lowell Specialty 
Co., Mich., 140 N. W. 572. 

102. Pawnbrokers—Police Power.—An _ ordi- 
nance restricting the hours during which pawn- 
brokers, second-hand dealers and junk mer- 
chants may keep their places of business open 
is not invalid as unreasonably restraining trade. 
Hyman v. Baldrick, Ky., 154 S. W. 369. 

103. Physicians and Surgeons—Res Gestae.— 
The removal of a sponge necessarily used by a 
physician in the performance of an operation 
was a part of the operation contracted for.— 
Palmer v. Humiston, Ohio, 101 N. E. 283. 

104. Principal and Agent—Proof of Agency. 
-—Agency may be proven by circumstantial evi- 
dence, and may be inferred from other acts 
similar to the one in question.—Republic Iron 
& Steel Co. v. Passafume, Ala., 61 So. 327. 

105.——Ratification. Where one not engaged 
to sell corporate stock for defendants hegan a 
sale on his own initiative, and defendants rati- 
fied what he had done, and received and re- 
tained the proceeds of the sale, they thereby 
made him their agent and became answerable 
for his representations and warranties.—Mein- 
ershagen v. Taylor, Mo., 154 S. W. 886. 

106. Principal and Surety—Merger.—Where a 
mortgagee merged the legal and equitable es- 
tates, destrovinge the right of foreclosure, he 
released a known surety for the debt, who had 
signed mortgage notes jointly with the debtor 
as an accommodation yv. Senter, 
Ohio, 101 N. E. 272. 

107. Religious Socteties—Communism.—Where 
plaintiff joined a religious society holding to 
the communistic theory of property ownership, 
and contributed his private property to the so- 
ciety. he could not recover the reasonable value 
thereof in assumpsit on subsequently with- 
drawing from the society.—Ruse v. Williams, 
Ariz., 130 Pac. 887. 

108. Sectarian Purpose.—Permission by 
county commissioners to a church to erect a 
chapel on land of the county poor farm. to be 
used for services by the inmates, coupled with 
a provision that the same “permission” be 
granted to all other religious sects, did not vio- 
late Const. art 8, § 3, prohibiting any county, 
ete., from granting any land to any church or 























' for any sectarian purpose.—Reichwald we Pre 
lic Bishop of Chicago, Ill, 101 N. E. 2 


109. Remainders—Contingent. —Uncertainty of 
right to enjoyment of an estate in remainder, as 
distinguished from the uncertainty of enjoy- 
ment, marks the distinction between a vested 
and a contingent remainder.—Slote v. Reiss, 
Ky., 154 S. W. 405. 


110. Sales—Delay.—Delay by a buyer of sil- 
verware for nearly six weeks’ in repudiating 
the sale, on the ground that the goods were 
not up to the sample, was unreasonable, en- 
titling the seller to recover the agreed price and 
interest.—Sterling Silver Mfg. Co. v. Worrell, 
Mo., 154 S. W. 866 


111. Passing of Title——If the plain inten. 
tion of the parties to a proposed sale is that 
something remains to be done, such as ascer- 
taining the amount, quantity, or price before 
title shall pass, then there is no sale.—Hale y, 
Matteson, Ark., 154 S. W. 516. 

112. Rescission.—Where defendant  pur- 
chased a special line of jewelry from _ plaintiff 
on the express representation that defendant 
should have the exclusive sale thereof in 
the city, when plaintiff’s salesman had previous- 
ly sold one of plaintiff's competitors the same 
line, defendant was entitled to rescind.—Bride 
v. Riffe, Neb., 140 N. W. 639. 

113. Sunday—Police Power.—A .statute which 
sets apart Sunday as a day of rest, and pro- 
hibits the doing of enumerated things on that 
day, is a valid exercise of the police power to 
promote the health and good order of society.— 
City of Clinton v. Wilson, Ill., 101 N. E. 192. 

114. Trespass—Defined.—Trespass does not 
arise from the mere omission to do a duty; it 
must be an act committed, as _ contradistin- 
guished from an act omitted.—Elder, Dempster 
& Co. v. St. Louis Southwestern Ry. Co. of Tex- 
as, Tex., 154 S. W. 975. 

115. Vendor and Purchaser—Right of Action. 

—Where a vendor fails to perform and the ven- 
dee makes full performance, the latter may sue 
for damages without first rescinding or restor- 
ing possession, or otherwise placing the vendor 
in statu quo.—Way v. Root, Mich., 140 N. W. 
577. 

116. Waters and Water 
Owner.—Title of a riparian proprietor on a 
meandered non-navigable stream, under the 
Iowa law, extends only to high-water mark; 
the land under water and the shore below high- 
water mark being vested in the state for pub- 
lic use.—Mann vy. Des Moines Water Co., C. C. 
A., 202 Fed. 862. 

117. Wills—Construction.—Where a_ devise 
over is made if the first taker dies without 
issue or heirs, or before reaching a certain 
age, the word “or” is treated as a conjunctive; 
and the rule is the same where a third contin- 
gency is introduced which is closely connected 
with the second and in a sense an aw of 
i Nicholson y. Brown, Pa., 86 Atl. 192 

118.——‘“Descendants.”—Where land was de- 
vised to'the wife of testator’s son, remainder to 
her descendants by such son, the word “de- 
scendants’”’ was used in the sense of children 
who took a vested remainder; and on the son’s 
death the children and the widow could con- 
vey the fee.—Slote v. Reiss, Ky., 154 S. W. 405. 

119. Testamentary Capacity.—One’s mental 
capacity to make a will is tested by his abil- 
ity to understand the ordinary affairs of life, 
the value and extent of his property, the num- 
ber and names of the persons who are the 
natural objects of his bounty, their deserts with 
reference to their conduct and treatment of 
him, their capacity and necessities.—Naylor V. 
McRuer, Mo., 154 S. W. 772. 


120. Undue Influence.—Opportunity alone 
for wrong-doing is not sufficient; but outside of 
such opportunity there must be evidence of acts 
or circumstances from which the jury may find 
that fraud was perpetrated, the undue influence 
exercised.—Ganun v. Ganun, Mich., 140 N . 
561. 

121. Work and Labor—Assumpsit.—Where 
plaintiff sued on a quantum meruit for work, 
labor, and materials in the construction of 4 
cement sidewalk, the fact that it subsequently 
appeared that there was an express contract 
between the parties did not preclude recovery 
on the quantum meruit.—Evans v. Cheyenne Ce- 
ment, Stone & Brick Co., Wyo., 130 Pac. 849. 
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: EQUITY 
x In Procedure, Codes and Practice Acts 


a THE PRESCRIPTIVE CONSTITUTION 


E By W. T. HUGHES 


Author of “CONTRACTS,” “PROCEDURE,” 
“GROUNDS AND RUDIMENTS OF LAW.” 


Orts 

7 EQUITY treated on its broadest maxims, a group of three defined as the TRIL- 

Me OGY OF EQUITY. Following this method the entire law is articulated. On 
this principle must follow the restatement of the law prophesied and awaited 

ool twenty centuries. In this restatement EQUITY is pre-eminent; it merges in- 

sity, to all branches and ceases to exist as an individual branch. 


The Prescriptive Constitution is the higher law—the root, trunk and heart- 
wood of all written laws, Its principles enumerated and the law articulated 
it. therefrom. 





* * * “T have carefully examined Equity in Procedure—the ‘Prescriptive Consti- 
tution.” Four or five pages a day is as much as one could possibly hope to appreciate at 
e the time. It is one of the most scientific, cogent and comprehensive works that it has 
ever been my pleasure to observe or to read. There was some degree of reason for the 
writer to believe that he had studied to some extent the question of pleading and pro- 
cedure. The scientific treatment of the subject in this book is convincing that I had 
hardly scratched the surface. Except that few students are sufficiently matured to do 
it justice it ought to be in every law course. It is a profound exposition that pleading 
and procedure reflect the very genius of the Government and is the only protection to 
1.25 civil liberty and property rights except armed conflict. The author has been of great 
; service, not alone to the Bar, but to Commerce and Society which, in due time, will not 
fail to recognize and recompense. 
3.75 When one thinks of the human sacrifice required in the preparation of a book like 
this, there comes a realization of the impossibility of financial reward. The writer must 
be content with the fame that must inevitably attach to his name. The great underly- 
3.50 ing principles upon which all the law has so securely rested since the memory of man 
runneth not to the contrary, have been classified in orderly arrangement whereby they 
may, with proper effort, be observed and appreciated as the living principies that have 


yur 
rice 








4.25 made possible the dispensing of justice by civil'zed Governments, * 
2.50 From a viewpoint of pleading and procedure, the work is of the highest value. It is 
= really one of the profoundest works that it has ever been my fortune to study and I 
am urging it upon teachers. Very respectfully yours, 
5 “Norfolk, Va.” THOS. W. SHELTON.” 
15 . * 
. Hughes on Equity in Procedure (1 Vol.)................$6.00 
' Hughes on Grounds and Rudiments of Law (4 Vols.)....15.00 
1.15 DELIVERED FREE 
1.25 
1.75 
Central Law Journal Company 
420 MARKET STREET, ST. LOUIS, MO. 
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